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By William J. Woska, J.D.

Employers have a legal duty to protect their employees, customers, clients and
visitors from injury caused by employees that the employer knows or should have
known poses a risk to others. When an employer breaches this duty, they may be
liable for damages under the tort of negligent hiring. Reference checking performed
by employers is essential in satisfying their legal obligations. However, human
resources specialists often find themselves in a quandary when reference checking
becomes an issue. Confusion often results from legal advice to attempt to obtain as
much information as possible on a potential hire while providing as little information
as possible on a current employee because of the possibility of lawsuits. This article
addresses issues the employer must consider when conducting reference checks
and background investigations.

uman resources specialists may become uncomfortable when the term refer-

ence checking enters a conversation because of the difficulty in obtaining

information from current or former employers. Employers may do some
investigation into a potential employee’s background in order to protect against neg-
ligent employment litigation. However, because of the reluctance of employers to pro-
vide information about an individual’s employment history, the possibility of lawsuits,
the time involved, and other related reasons, it is not unusual for employers not to
conduct thorough reference checks.

Employers have a duty to protect their employees, customers, clients, and visi-
tors from injury caused by employees the employer knows, or should have known,
pose a risk to others. This duty arises from the common law and is breached by
employers who fail to exercise reasonable care to ensure that workers and customers
are free from the risk of harm that may be inflicted by unfit employees.! If employers
breach this duty, they may be liable for damages under the tort of negligent hiring.

Employers are exposed to lawsuits for defamation of character and invasion of
privacy claims when they provide information about current or former employees to
other employers seeking job references. In a number of states it is considered privi-
leged communication when an employer communicates information about the job
performance or qualifications of a current or former employee upon the request of a
prospective employer, In California, a “qualified privilege” has been established when
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a prospective employer requests information from a former employer, and the former
employer acts without malice providing truthful job-related information. The former
employee cannot later recover from the former employer under a defamation theory.?

The failure by employers to either do or adequately complete reference checks
or background investigations has caused considerable embarrassment and liability to
the parties involved. Two recent high profile situations receiving national publicity
illustrate the problem: (1) In May of 2002 Sandra Baldwin resigned as president of the
United States Olympic Committee after admirtting that she lied about her academic
credentials by claiming that she had a doctorate from Arizona State University. She has
since reported that she did not complete her dissertation.? (2) George O’'Leary was
hired as the head football coach at the University of Notre Dame in December 2001.
O'Leary had been the head coach at Georgia Tech prior to being appointed to his new
position. However, several days after his appointment it was found that O'Leary made
untrue statements on his resume. Five days after his appointment, he resigned.?

Another incident several years ago involved United States Senator Barbara Boxer
of California. Boxer's office did not screen out an individual with a record of threats
and illegal gun use from working as a receptionist in her San Francisco office. The
police subsequently arrested the individual at work for carrying a 9mm Beretta hand-
gun and mushrooming bullets—the same kind of bullets that were used to kill eight
people at 101 California Street in San Francisco in 1993. Boxer’s receptionist explained
to the investigating officers that he was investigating UFOs for the CIAS

Human resources professionals are responsible for providing the best qualified
candidates for vacant positions. The final selection must include a comprehensive
background investigation for higher level and other sensitive positions within the
workforce. This article addresses many of the legal and related issues involving refer-
ence checking and background investigations. Situations resulting in liability to the
employer when background investigations were either inadequate or not done are
provided to assist the human resources professional in better understanding possible
repercussions. Additionally, the issue of negligent employment practices is addressed
to illustrate the relationship to reference checking and background investigations.
Finally, job related employment practices are discussed in detail to better emphasize
the nexus between the privacy rights of an individual and the employment process.

Reference Checking Considerations

Reference checking is a critical component of the hiring process for all new employ-
ees. It does not matter if the position to be filled is entry level or at the top of the
organization. Hiring someone who may otherwise be screened out through reference
interviews can be harmful to the organization.

Arttorneys often advise employers to limit responses o reference inquiries to the
“basics” such as name, job title, and dates of employment to protect against litigation.
The “basic” employee information is also regularly provided with respect to employ-
ment verification for credit purposes. The purpose for advising limited reference infor-
mation is because of the possibility of lawsuits alleging defamation and/or invasion of
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privacy if responses expand to other matters such as addressing performance related
issues. Additionally, if the current or former employee has been involved in any type
of adverse employment situation, retaliation may become an issue.

Employers often find themselves in a catch 22 as to legal advice concerning ref-
erence checking. They are encouraged by counsel to obtain as much information as
possible with respect to prospective employees. However, emplovers are also advised
to restrict the information they give in reference checks. The limitations involved with
obtaining and/or receiving reference information can be frustrating for both the
employer seeking to hire a qualified individual, and the individual who is applying for
the position who is unable to obtain a reference from a current or former employer
where s/he may have outstanding performance.

Reference checking and background investigations are essential in hiring com-
petent employees. An employer must be able to determine an applicant’s honesty and
qualifications for the position. Background information may also be a priority when
hiring for sensitive positions such as security or public safety or where an employee
may have access to money or confidential information.

Increasingly, employers are concerned about workplace violence and the threat
of negligent hiring lawsuits.® Considering the value of obtaining as much information
as possible on a prospective employee (performance, education, credentials, driving,
etc.), and understanding that the need for information must be carefully tailored
around the type of job and the privacy rights of the individual, some suggestions on
the approach supported by legal considerations are addressed herein.

Privacy Considerations

Although the U.S. Constitution contains no express privacy provisions, the U.S.
Supreme Court recognized that an implied privacy right applies to the states through
the 14™ Amendment of the Constitution.” The Court subsequently held that public
sector employees may have a reasonable expectation of privacy in the workplace.® The
reasonable expectation of privacy is impacted by the type of job—whether an individ-
ual is in a private office as opposed to an open office area, whether a lock, if required,
is provided by the employer or the employee—and related issues.® Private sector
employers are not constrained by the provisions of the U.S. Constitution. However,
state constitutions and statutory law, in addition to the common law, may limit the
nature and scope of permissible searches. Many states have enacted laws restricting
employers’ inquiries (i.e. arrest records) in the absence of specific state constitutional
or statutory protections.' In California, the state constitution provides the right to
privacy for each individual.'!

Job applicants have a reduced expectation of privacy from that of an employee.!?
Many employers consider the application process as an opportunity to obtain infor-
mation on individuals interested in employment who may not otherwise be readily
available. For example, some applications include statements that the employer may
conduct background investigations or conduct drug testing prior to employment.
Applicants may be required to provide employers with written authorization with
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respect to reference checks through the application process. Most applications ask
whether the applicant has been convicted of a crime. Some applications require that
only convictions of felonies be reported. Furthermore, applicants applying for posi-
tions which require driving vehicles may be required to provide a current copy of their
motor vehicle driving record. Employers have a duty to provide a safe workplace and
the application process can be a critical part of ascertaining that an individual is qual-
ified for the position.1?

The Nexus between the Invasion of Privacy and Waivers

Article 1, Section 1 of the California Constitution provides persons, inter alia, the right
to privacy.’ With respect to employment, there is a balancing test between the
employee’s right to privacy and the employer’s legitimate business reason to know."
The privacy rights of an individual are impacted in a number of ways ranging from
obtaining consumer credit to applying for a job. When an individual applies for a job
the applicant is waiving certain rights held prior to the application for employment.
These include addresses, telephone numbers, prior employers and other job related
information relevant to the position for which the individual is applying.

As the individual progresses through the employment process, and prior to an
offer of employment, the expectation of privacy is further reduced with respect to
background and reference information from prior employers. Since prior employers
have information concerning performance and other job related criteria, both positive
and sometimes negative, a waiver signed by the applicant provides protection to the
employer and may eliminate or reduce the invasion of privacy risk. It is not unusual
for prior employers to refuse to provide other than basic information (i.e. job, dates
of employment) concerning the individual’s prior employment without a signed waiv-
er for protection from the possibility of subsequent lawsuits.

The approach to waivers and releases will differ between employers. Some will
include waivers on application forms. Others provide terminating employees with the
opportunity to sign complete or limited waivers at the discretion of the individual. A
limited waiver provides the terminating employee with the opportunity to specifically
identify what may be released in the event of a subsequent reference inquiry.
Although waiver language will vary between employers, the following is an example of
a general waiver:

“T am an applicant for the position of with the
(name of employer). The (name of employer) requires a comprehensive
background investigation be completed prior to an offer of employment.
The (name of employer) will inquire into all areas of my background to
determine my suitability for employment. I hereby authorize any duly
accredited representative of (prior employer) to provide any information,
positive, negative, and or derogatory, concerning my prior employment.
This may include but is not limited to salary, achievement, past job perform-
ance, attendance, personal history, disciplinary information, etc. 1 direct
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you to release such information upon request of the duly accredited rep-
resentative of (name of employer) regardless of any agreement I may have
made with you previously to the contrary. | hereby release any individual,
including records custodians, from any and all liability for damages of what-
ever kind and nature that may at any time result to me on account of com-
pliance or any attempts to comply with this authorization.”

The waiver of the right of privacy provides the prospective employer the oppor-
tunity to obtain job related information relevant to the position that may not other-
wise be provided. However, even when an applicant has signed a release, an employer
may be liable for invasion of privacy if specific questions intrude unreasonably on the
applicant’s private life in areas that are entitled to privacy or defamation claims if the
applicant argues that negative comments are not true.”

Finally, after an offer of employment and acceptance by the candidate, the rea-
sonable expectation of privacy is further reduced because of the legitimate business
interest of the employer and the need to know personal information for insurance
and other employment related reasons.

The message with respect to checking references is that the employer has a legal
duty to provide a safe workplace and reference checking is essential in satisfying this
duty. It is suggested that employers have counsel consider developing a comprehen-
sive waiver (o protect against potential defamation and privacy claims if not presently
available and have the applicant review and execute. If the applicant refuses to do so,
move on to the next applicant.

The ‘Job Related” Element of Reference Checking:

Job related is a critical term impacting the employment process, the extent to which
is sometimes not fully understood. Job related impacts the employment process from
the determination of qualification standards to all aspects of the testing and employ-
ment process including written, oral, performance, psychological and physical exam-
inations, background investigations, reference checking, and other testing devices.
The concern for job related employment standards was established by the Griggs v.
Duke Power Co. decision handed down by the United States Supreme Court in 1971.18

Griggs is one of the most far-reaching decisions impacting the human resources
profession to come down from the Court. The Court held that Title VII of the 1964
Civil Rights Act required the “removal of artificial, arbitrary, and unnecessary barriers
to employment when the barriers operate invidiously to discriminate on the basis of
racial or other impermissible classification.”!” The removal of these barriers requires
that all components of the job selection process be job related. With respect to qual-
ification standards, Chief Justice Burger, in delivering the opinion of the Court, wrote:

“The facts of this case demonstrate the inadequacy of broad and general
testing devices as well as the infirmity of using diplomas or degrees as fixed
measures of capability. History is filled with examples of men and women
who rendered highly effective performance without the conventional
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badges of accomplishment in terms of certificates, diplomas, or degrees.
Diplomas and tests are useful servants, but Congress has mandated the com-

n20

monsense proposition that they are not to become the masters of reality.

Title VII of the Civil Rights Act of 1964 establishes the standard that pre-employ-
ment inquiries, including reference checks and background investigations, are unlawful
if they disproportionately screen out members of minority groups or adversely impact
either men or women and cannot be justified by business necessity.?! There must be a
nexus between the inquiry and the job for the selection instrument to be lawful.??

State discrimination laws applying to employment procedures include reference
checking.? It is imperative that persons conducting interviews with former employers
or other individuals refrain from questions addressing race, color, religion, sex, nation-
al origin, age, disabilities, and other protected categories. Reference decisions are to
be based on objective job related facts. Some examples of appropriate questions
generic to most jobs would include:

. Dates of employment.

. Position(s) held.

. Describe the job duties/tasks performed.

. Describe the quality and quantity of work including examples.

. Describe vour strengths as observed in the performance of duties.

. Describe any weaknesses you may have that were observed in the perform-

o AW | R S I L

ance of your duties.
. Describe job specific skills.
. Describe your attitude toward work.
. Describe how you got along with coworkers (interperscnal relations).
10. Are there any reasons why your company would not rehire you?

o 00~

Examples of inappropriate questions would include:

1. Providing examples of any personal situations that impacted the workplace.

2. Questions impacting age, race, color, religion, marital status, sexual orienta-
tion and other protected classifications.

. Questions concerning arrests, financial disclosure matters, family history,

LW 8]

medical history.

4. Questions as to whether the individual has filed claims or lawsuits against the
former emplovyer.

5. Questions as to whether the individual has attempted to organize a union of
the employer’s worlkers.

6. Questions that identify an individual who is otherwise protected by law.

If an employer can establish a nexus (job related reason) between the question
and the job, a major hurdle has been taken with respect to liability avoidance. Employers
responding to reference questions are provided with immunity laws in many states. In
California, the Civil Code provides a qualified privilege for job performance and quali-
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fications information provided by a former employer in response to a written request
when providing truthful job related information in good faith. It reads, in part:

“...This subdivision applies to and includes a communication concerning the
job performance or qualifications of an applicant for employment, based upon
credible evidence, made without malice, by a current or former employer of
the applicant to, and upon request of...the prospective employer...”

Nevertheless, even with the protection intended through statutory enactments,
it is not unusual for employers to receive advice from their legal counsels regarding
the risk of litigation outweighing the benefit to the employer from giving reference
information. Even when an employee provides a release concerning reference infor-
mation, a truthful, factual, statement that negatively impacts the employee may result
in a claim or lawsuit from subsequent self-publication by the employee.

Self-publication of Defamatory Statement

The self-publication of a defamatory statement may be imputed to the originator of
the statement if “the person defamed (is) operating under a strong compulsion to
republish the defamatory statement and the circumstances which create the strong
compulsion are known to the originator of the defamatory statement at the time he
communicates it to the person defamed.” That is, republication might be required
if “a job seeker must tell a prospective employer what is in his personnel file in order
to explain away a negative job reference.”?

The rationale for making the originator of a defamatory statement liable for its
foreseeable republication is the strong causal link between the actions of the origina-
tor and the damage caused by the republication. This causal link is no less strong
where the foreseeable republication is made by the person defamed.

This exception has been limited to a narrow class of cases, usually where a plain-
tiff is compelled to republish the statements in aid of disproving them. Thus, where
a derogatory statement is placed in a personnel file, the employee must explain the
statement to subsecuent employers who may learn of it if they investigate the employ-
ee's past employment.®’

The courts have recognized two separate concepts with respect to liability where
the disclosure is the natural and probable consequence of the originator’s actions,
The first is where the originator of the defamatory statement has reason to believe a
letter addressed and sent to the defamed will fall into the hands of a third party before
the defamed reads it or is informed of its contents.” The second is where the origi-
nator of the defamatory statement has reason to believe that a person defamed will
be under a strong compulsion to disclose the contents of the defamatory statement
to a third person after he has read it or been informed of its contents.?

The elements of a self-publication claim require the plaintiff to be able to show
that there is a “negative job reference” attributable to the employer and that the plain-
tiff was subsequently required to provide an explanation concerning the matter. The
plaintiff further argues that his/her injury resulted from the loss of the job.
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Reference Checking and the Fair Credit Reporting Act

Reference checking and background investigations are critical elements in satisfying
the employer’s duty to provide a safe workplace. The extent of the inquiry will be
determined by many factors. For example, will the person hired perform customer
service functions on a regular basis? Will the new hire have access to customer’s
homes or other property? Will the individual have access to sensitive and secure infor-
mation? Situations such as these create a higher degree of care on behalf of an employ-
er in assuring that the right person is hired.

When placing an employee in a position of trust, the scope of the background
investigation is directly related to the severity of risk that third parties are subjected
to by an incompetent employee.? In a leading case applying the theory of negligent
hiring, the plaintiff was sexually assaulted by the manager of her apartment complex
who entered her apartment in the early morning hours with a passkey. The court
determined that the property management company had done a poor job in confirm-
ing the information provided on the apartment manager’s employment application.
Had the emplover been thorough, it would have found that the employee had
received an early discharge from the Army, had been fired from his job as a school bus
driver for drinking on the job, and had listed as references his mother and sister. Addi-
tionally, he had criminal convictions for burglary and armed robbery. The case is sig-
nificant in establishing a nexus between liability, actual or constructive knowledge, and
the totality of the circumstances surrounding the hiring.

When conducting a background investigation or contacting references, employ-
ers must be sensitive to the requirements of the federal Fair Credit Reporting Act
(FCRA).! In California, the state counterpart to the FCRA is the Investigative Con-
sumer Reporting Agencies Act (ICRAA).3*> Recent amendments to the ICRAA exempt
an employer from the consumer notification requirements for in-house investigations
and reference checks unless certain public records are obtained.? Because of the dis-
closure requirements under both federal and state law, the employer must be con-
cerned about the confidentiality of the information obtained from the investigation.

An “investigative consumer report” is defined as “...a consumer report in which
information on a consumer’s character, general reputation, personal characteristics,
or mode of living is obtained through any means...”? The ICRAA covers all companies
cdoing business in California including consultants and investigative agencies.

Because of the sensitivity of the notification provisions of both the FCRA and
ICRAA legislation, and recently enacted clarification of the ICRAA, it is suggested that
emplovers review with their counsel the provisions of the law with respect to disclo-
sure requirements for reference checking and background investigations.?s

Negligent Employment Practices in the
Employment Process

Since only a small percentage of background investigations reveal information that
may impact the hiring decision, employers may take a chance that there will be no
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ramifications as opposed to delaying an appointment. However, lawsuits are regularly
filed against employers for their negligence in failing to do background investigations
and hiring individuals who subsequently cause harm to others. Thorough reference
checks would have revealed information that may have resulted in the individual not
being hired.

Employer liability is predicated on the theory of negligent hiring. Negligent hir-
ing occurs when, prior to the time the prospective employee is actually hired, the
employer knew or should have known of the individual’s unfitness, and the issue of
liability focuses upon the adequacy of the employer’s pre-employment investigation
into the person’s background.?® The employer is principally liable for negligently plac-
ing an unfit person in an employment situation involving an unreasonable risk of harm
to others.’” The Restatement Second of Agency states that “[a] person conducting an
activity through servants or other agents is subject to liability for harm resulting from
his conduct, if he is negligent or reckless...in the employment of improper
persons...in work involving risk of harm to others...”8 Liability is predicated on the
negligence of an employer in placing a person with known propensities, or propensi-
ties that would have been discovered by a background investigation, in an employ-
ment position that because of the circumstances of the employment, it should have
been foreseeable that the individual posed a threat of injury to others.?

“Circumstances of employment” often reflect the sensitive nature of the posi-
tion’s interaction with the public. In a Florida case involving an individual employed
to deliver furniture, the person was hired without completing a job application. Addi-
tionally, the company did not contact any references. A negligent hiring lawsuit was
filed after the employee attacked a customer in her home while delivering furniture.
It was subsequently found that the person hired had a record for armed robbery and
burglary, a conviction for attacking his former wife and cutting her face with a knife,
and a voluntary hospitalization for psychiatric problems. He was an intravenous drug
user and had been fired from his former employment.*0

These cases are significant in establishing a special duty upon the employer to
investigate the prospective employee’s background when placing an individual in a
position of trust. Generally, the scope of the pre-employment investigation should cor-
relate to the degree of opportunity the prospective employee would have to do harm
to third persons. A minimum investigation consisting of the completion of an appli-
cation and a personal interview may be satisfactory for a clerical position, but a full
background inquiry including an application, criminal record check, and reference
checking would be necessary for a safety or security position.i! Also, cases such as
these are significant in establishing a nexus between liability, actual or constructive
knowledge, and the totality of the circumstances surrounding the hiring.*?

Conclusion

It is essential that prospective employers obtain complete and thorough information
with respect to a prospective employee’s background prior to an offer of employment.
Detailed reference policies and procedures are necessary in ascertaining compliance
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with legal requirements. History has illustrated that no matter how qualified an indi-
vidual appears to be, employers have a responsibility to its employees and other per-
sons with whom it does business to confirm through reference checking and
background investigations on an individuals qualifications. Liability avoidance may be
achieved when employers establish uniform procedures for responding to reference
inquiries and coordinate with counsel in designing waivers and releases for reference
and background investigations.
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